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When it comes to business...-

Are Mississippi GCourts
Functional or Dysfunctmnal"

By Robert Wells

About five years ago, I was sitting in a
Board of Directors meeting where the discus-
sion involved a proposed business transaction
and the risks to the company in the event a
vendor refused to comply with its contract.

One director, a lawyer, basically said
that the company would have a contract and
could, of course, sue the vendor, force com-
pliance and all would be well.

A praminent, non-lawyer, businessman
quickly responded and said, “I'll not vote
for anything where the planned cure for a
problem is the courts. The courts of this
state are dysfunctional for handling any
business disputes.”

To my surprise, all the other non-lawyer
businessmen started nodding. For some rea-
son, this struck a chord in me, and caused
me to begin rethinking my experiences with
the courts. After five years of rethinking
and watching, I'm going to say my piece
and it might not be pretty.

Let’s ask a seemingly simple question: Are
the courts of Mississippi capable of effective-
ly responding to the needs of business?

If you had asked whether the judges are

qualified, fair, well intended and hard -

working, I would tell you that my experi-
ence is that almost all judges have these
qualifications. But that’s not the question.

If you had asked whether the funds
being allocated to the courts are being wast-
ed and are the courts inefficient, I would
say that I'haven’ tsecn any -more ‘waste or
inefficiency than I see in most private busi-
nesses. But, that's not the question.

If you had asked whether the basic rules
of court need revimping, I would dare you
to come up with anything: bcttcn My expe-
rience is that once you get into the court-
room, the process is fair, the methods are
sound and; on a long-term basis, the jury
system is the best system possible. But,
that’s not the quesuom

The question 4s‘: Are the courts .of
Mississippi-capable -of »eﬂ‘emvely-mpond—
ing to the needs of business? .« .

Stated another way: Can they tlmely

resolve & dispute. Can they bring finality to
a problem'iwithout the . process itself
destroying the.business?. oo iy -

Can & busjness“count on the courts to
right a business- ~wrong bcfore bankruptcy
occurs? - IR ”

To answer the questions, strangc non-
lawyer words need to be used. Things like
cash flow, time, delay, etc. all come to mind.
Business disputes can’t effectively be resolved
based on assurances that someone will decide
a problem in three to four years thhanappeal
of a year or moré usually added.ssr. ;> - ;-

Since my friend made the bold statement
five years ago, I have handled plenty of busi-

ness disputes. My cxpcnences have.con-

firmed. that the rules -are fair, the judges’ and

court personnel.urg well meaning and it’s tak-

ing longer every year to get anything done.
Right now, I have several business dis-

asters I'm handling where we will win at
trial, and the client will get paid.

That seems OK except I'm expecting
the clients will all go, or almost go, bank-
rupt.unless we settle for a smaller amount
than they’re entitled to or we put the busi-
ness into bankruptcy to stop the other cred-
itors while we wait on the courts. C

Each year, the court delays seem to get
longer and longer. Also, the delays involved
in getting routine pretrial hearings seem to
increase. The question again: Is this effective?
Is this business functional or dysfunctional?

The answer may be in the numbers. In
1993 Mississippi created an Administrative
Office of the Courts (AOC).which, among
other duties, gathers statistics on
Mississippi’s courts and judges.

The AOC is under the control of thc

Chancery judges in
the 82 counties.

So, why can't I
tell a client that I can
get them to trial in
Chancery or Circuit
Court within, say a
year, two years, or
three years?

Why does it take
months to even tatk’ )
to a judge about a Robert Wells
motion?

Is this inherent in our system of j _|ust1ce or
is something else awry? In 1997, the AOC
started reporting the number of cases filed
and disposed of each year in the Circuit,
«hancery, County and Supreme Courts.

The data is at the web page stated above.

22,583

31,658

Supreme Court and publishes statisti'csv that

“are available to the public and some of

those are available c.at
http:l/www.mssc.state.ms.us/statejudicia(y
The numbers aren’t yet in for 2000, but.I -
understand they’re consistent with the past
three years for the trial courts.

Before the numbers, a little civics lesson
may be needed. :

Mississippi has several sets of court sys-
tems. Justice Court handles disputes
involving under $2,500. I'm ignoring that

court sys'tcm for this discussion as I haven't -
“been-in Justice court in 19 years and the

amount is too small to really matter.

Every county has a Circuit Court and a
Chancery Court where almost all cases
begin. The Circuit Court handles contract
disputes, personal injury cases, warranty

claims and the like: That’s where the jury -

trials occur.
The Chancery Courts handle divorces,

injunctions, and a variety of other matters. -

Only 19 counties have County Courts

. which handle claims up to $75,000, but the

conclusions stated below also apply to those
courts. There are 49 Circuit judges and 45

‘Aocor'ding to the AOC data, the number of -

“civil cases filed each year exceeds the num-
‘ber of cases disposed of by about 70% in
. the Circuit Courts and by about 50% in the
Chanccty Courts: . .
‘ The AOC reports that the Circuit judges
-are each disposing of an average of about
<275 cases per year. On average, the
*.Chancery judges are cach disposing of
-about, 1000 cases per year. The differences
-in Chancery and Circuit are expected from
“the type cases they handle. -
But, those average cases per judge say
nothing about the system except that the
judges appcar to bc workmg a decent work-
day. :

The real numbers are that in 1997
through 1999, the imbalance between filing
and dispositions were about the same each
year. The numbers are stated below:

At this rate, assuming no backlog of

cases as of :1997.(probably a false assump-_. .

tion), the ; ﬁlmg haye" ‘excecded ithe: dlspom-

tions by about 10000 cases per’ ycar in'the ~ >
Circuif: Couns ‘and about 25,000 cases. per-

‘yedr in the, Chancery Courts 1 checked

-now claim that a case will be ,resolved in’

“under 270 days. R A

. maybe, my businessman friend had a po

' Judges

. of the business community. . F

Jdckson' ‘law firm of Young. . yVlll'
" these fumbers’ with thé AOC and also was -

Y
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told that the backlog of cases has about
99,000 cases still open in the Chancery,
Circuit and County Courts (excluding
estates and the like )that were filed from-
January 1997 through December 1999,

They don’t have statistics ‘on the back-
logs still in place before then. Using the
average dispositions per judge as a gauge, .
we'd need another 38 Circuit:judges and -
another 25 Chancery judges to just keep up. -
We’d also need another 104 full time Circuit -.
Jjudges and another 75 full time Chancery
judges to resolve in one year the backlog
that has been created in only three years. -

Can this be true? .

The numbers are there, and there may be
a thousand explanations why they don’t
mean exactly what they imply.

But, it is taking me much longer to get to
trial than it used to. It is much harder to get
a motion heard. It is getting more and more
frustrating to resolve things in the courts.

From a businessman’s prospective of
simply trying to resolve a problem in the. ..
court system, this docsnft look good:
" The good news is that the AOC.is
looking at all this and maKing, sugggu 3
Also, the numbers for the' Supicme, Court
were bad until more judges were
an Intermediate Court of Appeals.
. This led to their backlogs being reduted -
dramatically until the two appeals courls b

I confronted a Judge friend of mine and * -
asked why this isn’t all fixed. Budge!s and .
money was the-answer. ’

.. I've'loved to sing the praises of the oouns s

“for 20 years. I still believe we have the fairest™ -

system of justice possible, but maybe, just

Unless the numbers are wrong, our eoonomy )
has outgrown the size of the system. - §
» Problem: Too many cascs. too fe

Real Probjem: The courts can’t msolvc
conflicts umely and inspire the confidence . ~

Answer: Money. It may just be that sim-
ple. Let’s think -— hmmm, that's Cn'cult
plus Chancery needs about 63 new. judgenz i

.to keep up at $94,700 per year plus 25% for

benefits plus about $75,000 cach for staff:
and benefits (a fair guess) plus another
$10.000 each for gm_:r-cl[am-mve pqua]s

QGlUUs O

about313 000,000 per year.
With about 91,000 filings per year that'

_about $141 additional charges for ﬁlmg
-.fees to pay for it all.

~" Round it up to $200 per file for other,

_and that’s dirt chcap for a fix, count me ln :

and start today.- kL
That’s how a businessman would answer
this problem. . ¥
" Let’s see what we lawye
know. -
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Henderson & Fuselier, PA.





